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BENTS : THE COVENANT TO KEEP IN REPAIR. 



There is no subject so full of interest in the study of the law as the 
construction of the statutes which were intended to repeal the common 
law. In many cases the common law was utterly unsuited to the 
genius of American institutions. In almost all of these, progressive 
men in the profession have earnestly sought to abrogate it. The leg- 
islature, as is the rule with all colonial people, has very slowly 
responded to the demands of advancing civilization and modern condi- 
tions, preferring in many instances to adhere to the customs of the 
mother country simply because their ancestors had done so. 

For the purposes of this paper, only the promise by a lessee that he 
will keep the premises in repair during the term of his lease will be 
considered. In some instances in the common law the act of God, as 
it is called, relieved a party to a contract from an onerous obligation 
which would have been imposed upon him through no fault or neglect 
on his part. But it was held by all of the old English courts that the 
act of God never applied to the lessee of lands or buildings where he 
had covenanted to keep in repair. However shadowy the reasoning 
for this rule, it was thoroughly imbedded in the law. If a man leased 
a house, and it was destroyed by fire, tempest, or the public enemy, he 
had to rebuild it, and continue to pay the rent during the term of the 
lease, if he had unwittingly promised to keep it in repair. It was 
useless for him to say "I never dreamed of such a thing when I rented 
it — neither did the lessor." The court replied, "But ' keep in repair ' 
means 'rebuild,' and we will not accept your statement. You must 
rebuild it and continue to pay the rent." 

But the remarkable aspect of the subject, so far as Virginia is con- 
cerned, is that earnest efforts have been made for more than a century 
to get rid of it, and the Court of Appeals is in doubt whether this has 
been accomplished. 

The history of this curious old rule is very instructive. It had its 
origin in the reign of Henry VIII, and arose in what is known as 
Taverner's Case. 1 A man made a lease of land and a flock of sheep. 
The sheep all died. The question was whether the tenant could be 
relieved of a part of the rent on account of this misfortune. The 
judges could not agree, although the matter wa3 much debated, and 
it was only during the next century that this harsh rule gained ground. 

1 Dyer, 56a. 
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But during the civil wars, in the time of Cromwell, the principle be- 
came established in English law, that destruction through no fault or 
neglect on the part of the tenant did not relieve him from payment of 
the rent. Prince Rupert and his followers drove a tenant from his 
premises, and yet the Court of King's Bench held (Rolle, J., the 
same man who wrot" the Abridgment) that neither a hostile army nor 
an inundation would exempt the tenant from payment of rent. 1 From 
that time until the rule has been abrogated by statute an express 
promise to pay the rent, bound the tenant even though the premises 
were destroyed by fire or inundation or other external violence, 2 
through no fault or neglect on his part. 

The common law regarded the tenant as a bailee of the premises, 
who was bound to restore them substantially as he found them. 8 It 
was held that an inevitable accident did not relieve him of this obliga- 
tion if he had made an express covenant to repair or to keep in repair 
or to pay the rent. The words ' ' keep in repair and leave as found, ' ' 
"deliver in tenantable repair," "make all necessary repairs," "re- 
pair and keep in repair," "keep in good repair," and the like, have 
uniformly been held to compel the lessee or tenant to rebuild in case 
of total or partial destruction of the premises by the public enemy, a 
mob, flood, tempest, ice-gorge or fire, and to pay the rent also. 4 The 
unavoidable accident might relieve a party to a contract in other eases, 
but at the common law the tenant was bound, by the words "repair" 
or "keep," to rebuild. They were held to be express covenants hav- 
ing such meaning. This harsh rule was considered and approved by 
a unanimous court in Virginia in the latter part of the eighteenth cen- 
tury in the famous case of Ross v. Overton.''' 

There was a great ice-gorge in James River at Richmond in January, 
1784. The lessee of the mill which was destroyed by the ice-gorge had 
covenanted to make certain improvements and to deliver the mill with 
such improvements at the end of his term, in proper tenantable re- 
pair. The question as to whether he was bound to rebuild and to pay 
the rent was submitted to three arbitrators, one of whom was James 
Madison, and they decided that he was so bound. The Court of Ap- 
peals was of opinion that the arbitrators had not mistaken the law. 
But their decision caused great dissatisfaction. Ross and Overton 

1 Paradine v. Jayne, Aleyn, 26; Style, 47. 

-' 3 Kent, 466. 

3 Taylor, Landlord and Tenant, sec. 327 (8th ed.). 

« 1 Taylor, Landlord and Tenant (8th ed.), sec. 364, page 426, note 4. 

6 3 Call, 309. 
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entered into an agreement, dated May 22, 1784, to submit their dis- 
pute to arbitration, and gave bond to perform the award. Action was 
brought on the bond and judgment was rendered against the lessee, 
Ross, as above stated. It was proved that there was a total destruc- 
tion of the mill on the premises, with the loss of lives and property to 
a considerable amount, by an unusual "torrent" of broken ice, en- 
tirely without the fault of Ross, the lessee. When the judgment of 
the Supreme Court was certified to the lower court, Ross was so 
shocked by what appeared to be its great injustice, that he applied to 
the Chancellor of the Superior Court of Chancery for the Richmond 
District for an injunction to the execution issued thereon. The Chan- 
cellor not only granted it, but animadverted on the decision of the 
Supreme Court of Appeals with "great freedom" and made the in- 
junction perpetual. From this decision an appeal was then taken, 
which was heard in the case of Morris v. Ross 1 at the May term, 
1808. Wickham, one of the counsel for the appellee, contended that 
it was a case properly within the jurisdiction of a court of equity, 
notwithstanding the fact that it had been fully heard at law. Judge 
Tucker, in delivering his opinion, in which the court concurred, com- 
ments upon the fact that the case had been in court for ' ' four and 
twenty years, ' ' and, among other reasons for reversal, was because ' ' the 
Chancellor, after canvassing the judgment of this court with a free- 
dom which few judges of an appellate court would have indulged 
toward a subordinate one, perpetuated the injunction." All of the 
judges, except Judge Lyons, who was absent, united in the reversal 
of the humane decision of the Chancellor. Whether Ross ever re- 
built the mill or was so fortunate as to finally escape payment of the 
execution, the reports do not show. 

At the time of the revision of the Virginia Code in 1849, the re- 
vivors, Messrs. John M. Patton and Conway Robinson, recommended 
to the legislature the adoption of the following sections: 

Sec. 13. In a deed of lease, a covenant by the lessee that lie " will not assign 
without leave," shall have the same effect as a covenant that the lessee will not, 
during the term, assign, transfer or set over the premises, or any part thereof, to 
any person, without the consent in writing of the lessor, his representatives or 
assigns. And a covenant by him that "he will leave the premises in good re- 
pair" shall have the same effect as a covenant that the demised premises will, at 
the expiration, or other sooner determination of the term, be peaceably sur- 
rendered and yielded up unto the lessor, his representatives or assigns, in good 
and substantial repair and condition, reasonable wear and tear excepted. 

i 2 Hen. & Munf. 408. 
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Sec. 14. No covenant or promise by a lessee to pay the rent or that he will 
leave the premises in good repair, shall have the effect if the buildings thereon 
are destroyed by fire or otherwise, without fault or negligence on his part, of bind- 
ing him to make such payment or erect such buildings again unless there be other 
words showing it to be the intent of the parties that he should be so bound. But 
in case of such destruction, there shall be a reasonable reduction of the rent, for 
such time as may elapse until there be again upon the premises, buildings of as 
much value to the tenant for his purposes, as what may have been so destroyed. 

To these sections they appended this note: 

"In Boss v. Overton, 3 Call, 309, the lessee of a mill having covenanted, in 
addition to the rents reserved, to make certain improvements, and deliver the 
mill with such improvements, at the end of his term, in proper tenantable repair, 
and the mill, during the lease, having been destroyed by the ice, three arbitrators, 
to whom the matter was referred, awarded that the lessee should pay the rents, 
notwithstanding the destruction of the mill, and should perform the other cove- 
nants contained in the lease; and the court of appeals expressed an opinion that 
the arbitrators did not mistake the law. In the half a century which has elapsed 
since this award, no attempt has been made to change or explain the law, though 
in that time many cases have occurred elsewhere, shewing most strongly the 
necessity for legislation on the subject. Pollard v. Shaaffer, 1 Dall. 210; Fowler v. 
Bott, 6 Mass. Rep. 63; Wagner v. White, 4 Har. & Johns. 564. In Leeds v. 
Cheetham, 1 Simons, 146; 2 Cond. Eng. Ch. Eep. 74, the vice-chancellor, in 
reference to the particular provisions of the lease in that case, lays down the rule 
at law in these terms: ' There being in the lease no exception as to the case of 
accident by fire, the plaintiff at law continues bound to pay his rent. He con- 
tinues bound, also by his covenant, to keep in repair the inside work of the 
factory, the steam engine and the other apparatus, and all the outbuildings and 
fixtures which were on the premises. On the other hand the defendant, for want 
of the exception as to accident by fire, continues bound by his covenant to 
repair the outer part of the buildings, and also by his covenant to replace 
the steam boiler and other apparatus during the last fourteen years of the 
term; and when from long use they are no longer workable under these covenants, 
the defendant is bound to rebuild the factory, and to cover the sa e with proper 
roofing and slating or tiling; and the plaintiff is bound to rebuild the outbuild- 
ings, and to do all necessary works to complete the inside of the factory when it 
is built and covered by the defendant. And clearly at law, the plaintiff having cove- 
nanted to pay his rent during the whole continuance of the lease, is not entitled to any 
suspension of the rent during the time lie will be occupied in the rebuilding and restora- 
tion of the premises.' After thus stating the rule of law, he adds: 'It appears to 
me that in this respect equity must follow the law. The plaintiff might have pro- 
vided in the lease for a suspension of the rent in case of accident by fire; but not 
having done so a court of equity cannot supply that provision, which he has 
omitted to make for himself ; and it must be intended that the purpose of the 
parties was according to the legal effect of the contract.' Such are the rules estab- 
lished both at law and in equity, and still continuing, notwithstanding the judges 
are constantly expressing their disapprobation of them. In Gates v. Green, 4 
Paige, 357, Chancellor Walworth says: ' It appears to be a principle of natural 
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law that a tenant who rents a house or other tenement for a short period, and 
with a view to no other benefit than that which may be derived from its actual 
use, should not be compelled to pay rent any longer than the tenement is capable 
of being used.' Yet, while regarding this as natural equity, he did not feel at 
liberty to disregard the rule which he considered settled, that ' a lessee of 
premises which are burned, has no relief against an express covenant to pay the 
rent, either at law or in equity, unless he has protected himself by a stipulation 
in the lease, or the landlord has covenanted to rebuild.' Certainly, if a lessee 
chooses to say in express terms, that he covenants to pay the rent during the con- 
tinuance of the lease, notwithstanding all the buildings be in the meantime de- 
stroyed by fire or the public enemy, he should not be entitled to a suspension of 
the rent. But the fault of the rule which has been established, appears to be in 
considering such as the meaning of a covenant, when it is manifest that it was not 
the intention of the parties. The remark of McKean, C. J., in Pollard v. 
Shaaffer, 1 Dall. 215, is not less applicable to a covenant to pay rent, than a cove- 
nant to rebuild or repair. ' Suppose,' he says, ' suppose that the lessee had been 
asked when the lease was executed, " Is it your meaning that in case the buildings 
shall be destroyed by an act of God or public enemies, you are to rebuild or repair 
them?" His answer would have been unquestionably, "No, I never entertained 
such an idea." Should the like question have been put to the lessor, his answer 
would certainly have been, "No, I do not expect anything so unreasonable.'" 
The section to which this note is appended, lays down a rule which it is thought 
will better accord with that natural equity of which Chancellor Walworth speaks, 
than the rule now existing." 

But the legislature only accepted their recommendation in the fol- 
lowing modified form : 

Sec. 18. In a deed of lease, a covenant by the lessee that " he will not assign 
without leave," shall have the same effect as a covenant that the lessee will not, 
during the term, assign, transfer or set over the premises, or any part thereof, to 
any person, without the consent, in writing, of the lessor, his representatives or 
assigns. And a covenant by him that " he will leave the premises in good repair" 
shall have the same effect as a covenant that the demised premises will, at the ex- 
piration or other sooner determination of the term, be peaceably surrendered and 
yielded up unto the lessor, his representatives or assigns, in good and substantial 
repair and condition, reasonable wear and tear excepted. 

Sec. 19. No covenant or promise by a lessee, that he will leave the premises in 
good repair, shall have the effect, if the buildings are destroyed by fire or other- 
wise, without fault or negligence on his part, of binding him to erect such build- 
ings again, unless there be other words showing it to be the intent of the parties 
that he should be so bound. Va. Code of 1849, pp. 506 and 507. 

The above sections are copied without change into the Code of 1860. 
See page 564, sections 18 and 19. The same sections are to be found 
in the same words in the Code of 1873. See page 895, sections 18 
and 19. 

Since Rost v. Overton, 1 the following cases have been decided in Vir- 

'3 Call, 309. 
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ginia: Maggort v. Hansbarger, 1 Thompson v. Pendell,' Murray v. 
Pennington, 3 Scott v. Scott,* and Colhoun v. TFifeon. 5 

In many respects the case of Scott v. Scott 6 is the most harsh and 
technical in it3 ruling to be found in our reports. The court held that 
the lessee was bound for the hire of slaves who had been discharged 
from their contracts of service by the emancipation proclamation of 
Abraham Lincoln. See also White v. Stewart.' 1 

At the time of the revision of 1887, Judges Burks, Staples and 
Riely, the Revisors, incorporated section 2455 into the Code of 1887, 
as follows: 

Sec. 2455. Reduction of Rent, if Buildings Destroyed or Lessee Deprived of Pos- 
session. — No covenant or promise by a lessee to pay the rent, or that he will leave 
the premises in good repair, shall have the effect, if the buildings thereon be 
destroyed by fire or otherwise, without fault or negligence on his part, or if he be 
deprived of the possession of the premises by the pnblic enemy, of binding him to 
make such payment or to erect such buildings again, unless there be other words 
showing it to be the intent of the parties th*t he should be so bound. But in case 
of such destruction there shall be a reasonable reduction of the rent for such time 
as may elapse until there be again upon the premises buildings of as much value 
to the tenant for his purposes as what may have been so destroyed ; aud in case of 
such deprivation of possession, a like reduction until possession of the premises 
be restored to him. 

Judge Burks makes the following comments on it: 

"At common law, if a. lessee covenanted or promised to pay the rent or leave 
the premises in good repair, he was held bound to fulfil his undertaking, notwith- 
standing the buildings on the premises were destroyed during the term by fire or 
otherwise, without fault or negligence on his part, unless it was stipulated to the 
contrary in the lease. There was no suspension or abatement of the rent or relax- 
ation of the covenant to repair on account of the accident. This was a harsh rule 
and said to be 'against natural equity,' and contravened the intention of the con- 
tracting parties. The revisors of 1849 proposed to change it and reported a section 
for that purpose. The legislature adopted so much of it as related to the covenant 
or promise to repair and rejected the rest. The whole section as reported by the 
revisors of 1849, extended so as to include deprivation of possession by the public 
enemy, is carried into the present Code." 8 

We here have the opinion of Judge Burks that it was the purpose 
of the revisors of 1849, as well as those of 1887, to abrogate the com- 

18 Leigh 532(183?). 

212 Leigh 59L (1841). 

3 3 Gratt. 91(1846). 

U8 Gratt. 150 (1868). 

6 27 Gratt. 639(1876). 

• Supra. 

1 76 Va. 564. 

s Burks' Address, 13 and 14, and 4 Va. State Bar Association Reports, 119, 120. 
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mon law. Nevertheless, in the case of the Richmond Ice Company v. 
The Crystal Ice Company, 1 that court held that it was not necessary 
for it to be determined whether the words "to keep the plant and 
buildings in repair during the term of this lease " are covered by the 
seemingly comprehensive provision in our present Code of 1887.* 

That the decision is sound no one who will take the trouble to read 
it can for a moment question. 

The hardship of this ancient common-law rule has shocked every 
modern judge who has considered it. This very clearly appears in the 
very noted case of Whittaker v. Hawley,* in which the opinion was 
delivered by Mr. Justice Brewer, who was then a judge on the Kansas 
bench. No such rule ever prevailed in countries where the civil law 
controlled. The Code Napoleon provides that: 

" If the property leased is wholly destroyed by accident during the continuance 
of the lease, the lease is cancelled by right ; if it is only destroyed in part, the 
lessee may, according to circumstances, either ask for a reduction in the price, or 
even for the cancellation of the lease. In either case no indemnity shall be due." * 

All of the States have had trouble with it. Some of the recent 
instances show this very plainly. In 1893 the Supreme Court of 
Washington dealt with the subject in the case of Porter v. Tull, b the 
Supreme Court of Mississippi, in Taylor v. Hart, 6 the Supreme Court 
of Nebraska, in Wattles v. South Omaha Ice and Coal Co.,'' and the 
Supreme Court of Kentucky in Sun Fire Office v. Varble.* 

There was no statute on the subject in Nebraska, yet by a divided 
court it was held that this part of the common law had never been 
adopted in Nebraska. The justice of the decision is beyond question, 
but its logic is very faulty. In fact, this case is out of harmony with 
every other State in the Union. 

In all the other cases cited the decisions were on the proper con- 
struction of the various remedial statutes. The common law is so 
obscure that it has been found by experience very difficult to repeal it. 
The experience of Virginia is the same as it has been elsewhere. 

But our court of last resort is still in doubt as to whether the re- 
visors have accomplished the humane object as to the covenant ' ' to 

1 3 Va. Sup. Ct. Itep. 152, 6 Va. Law Reg. 821 (Feb. 12, 1901). 

2 Sec. 2155. 

3 25 Kansas, 671. 

< Article 1722, French Civil Code, Henry Cachard (1895), p. 391. 
6 6 Wash. 108, 22 L. R. A., 013. 
6 30 L. R. A., 717 (1895). 
' 36 L. R. A., 121 (1897). 
e 11 L. R. A., 793 (1898). 
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keep" in repair. Section 2454 of the Code provides for the covenant 
"to leave in repair," but the following section is silent on the word 
" keep," and yet the word " keep" at common law meant to rebuild. 
In view of the decision of the court in Richmond Ice Company v. 
Crystal Ice Company, 1 it is suggested that section 2455 of the Code of 
Virginia should be amended and re-enacted so as to read as follows: 

No covenant or promise by the lessee to pay the rent, or that he will keep the 
premises in good repair, or leave them in good repair, shall have the effect, if the 
buildings thereon be destroyed by fire or otherwise without fault or negligence on 
his part, or if he be deprived of the possession of the premises by the public 
enemy, of binding him to make such payment or erect such buildings again, unless 
it is expressly stipulated in writing that he shall be so bound. 

The remainder of the section needs no change. The reasoning of 
the court in the case of Richmond Ice Company v. Crystal Ice Com- 
pany, is so satisfactory that it is not at all likely that any lawyer will 
venture to attempt to enforce such a harsh construction of the words 
which the revisors of the Code of 1887, as well as of 1849, sought to 
eliminate from our law. This decision practically destroys the old 
common law. But it would be wise for the legislature to make an 
amendment on the lines suggested, so as to put it beyond all doubt. 

S. S. P. Patteson. 
Richmond, Va. 

1 Supra. 



